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MEMORANDUM OF AGREEMENT 
FOR T W  ADMINISTRATION OF A WETLANR BANK 

AT ROCKY FLATS 

Introduction 

The Rocky Flats Environmental Technology Site (RFETS) is owned by the Department 
of Energy (DOE). The current site mission is environmental restoration, waste 
management, management of special nuclear materials, and decontamination and 
decommissioning of facilities. 

The environmental impacts associated with past, present, and future activities at the site 
are being investigated by DOE pursuant to the requirements of the Atomic Energy Act 
(MA), the Resource Conservation and Recovery Act (RCRA), and the Comprehensive 
Environmental Response, Compensation, and Liability Act (CERCLA). Response 
actions undertaken may result in wetIand impacts regulated by Section 404 of the Clean 
Water Act (CWA) on the RFETS. Wetland impacts resulting from CERCLA and non- 
CERCLA actions require mitigation, 

The 6,265 acrc WETS has approximately 1100 wetlands covering approximately 191 
acres that were identified and mapped in a 1994 sitewide wetland delineation performed 
by the U.S. Army Corps of Engineers (the Corps) Omaha District. The wetland 
inventory as identified by the Corps map is the basis for the RFETS wetlands map 
(Wetlands Map) which establishes the baseline for the wetlands inventory. 

Regulatory Authority 

Section 121 (e) of CERCLA estabhhes that a CWA Section 404 permit is not required 
for CERCLA response actions conducted entirely on site. However, it is EPA's 
responsibility to ensure that the substantive requirements of CWA Section 404 are met. 
CERCLA response actions must meet the substantive requirements of Section 404 of the 
CWA. For non-CERCLA actions on RFETS, the Corps administers the substantive and 
administrative requirements of CWA Section 404 including compliance with CWA 
Section 404(b)( 1) Guidelines. By agreement between EPA and the Corps, EPA will make 
the determination of whether or not wetlands impacts on WETS are related to CERCLA 
response actions. If impacts are not CERCLA related, the Corps has jurisdiction. For 
the purposes of this memorandum, the regulatory agency with jurisdiction will be 
considered the Lead Agency. 
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This Memorandum of Agreement for the Administration of a Wetland Bank at WETS 
(MOA) has been designed with consideration given to the Draft Federa1 Guidance for the 
Establishment, Use, and Operation of Mitigation Banks (Guidance). 

Mitigation projects will comply with the following: 

1. Section 404(b)( 1) Guidelines for Specification of Disposal Sites for Dredged or 
Fill Material (40 CFR Part 230) . 

2. The Memorandum of Agreement between the EPA and the Department of the 
Army Concerning the Determination of Mitigation under the Clean Water Act 
Section 404fb)(l) Guidelines 

3. The substantive requirements of Executive Order 11988, Floodplain 
Management. 

4. The substantive requirements of Executive Order 1 1990, Protection of 
WetIands . 
5. The substantive requirements of 10 CFR 1022, Compliance with 
FloodplainAVetland Environmental Review Requirements - 

Purpose 

This MOA is an agreement between DOE Rocky Flats Field Office (DOE, RFFO), EPA, 
the Corps, and the U.S. Fish and Wildlife Service (FWS), that describes how wetland 
impacts and mitigation will be accounted for using a mitigation bank established and 
maintained by DOE, RFFO. The sole purpose of this MOA is to provide the 
administrative procedure for using the acreage established by a wetland bank to ensure 
that RFETS wetland functions and values will be maintained. 

This MOA is intended to enable DOE, KFFO to track compensatory mitigation for 
unavoidable wetland impacts resulting from DOE activities on the RFETS. This 
agreement is also intended to establish a means of tracking consolidation of compensatory 
mifigation for impacts to small, isolated, fragmented wetlands into parcels that provide 
enhanced wetland functions and values. The Parties agree that compensatory mitigation 
projects should be located where there are appropriate physical, hydrological, chemical, 
and biological characteristics to establish and mainbin wetland functions and values in 
advance of wetland disturbance. 
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The Parties to this agreement have established that the goal of wetland mitigation is to 
achieve no overall net loss of wetland functions and values. This goal will be achieved by 
developing sustainable, functioning wetlands that provide compensatory mi tigation for 
authorized unavoidable wetland impacts, while allowing CERCLA/RCRA response 
actions and other Site activities to proceed without unreasonable delays. The Parties to 
this agreement recognize that “no net loss” may not be achieved. However, it remains a 
goal to achieve no overall net loss of wetland functions and values resulting from WETS 
activities. 

Bank Administration 

The DOE, WFO, EPA, the Corps, and the FWS have agreed to the terms of this MOA, 
thereby establishing the administrative framework for managing the wetlands bank. DOE 
will take all necessary steps and use its best effort to obtain timely funding to meet 
commitments that may arise under this MOA. The Parties agree that any obligation of 
funds required as a result of this MOA are subject to the availability of appropriated 
funds, and no provisions shall be interpreted to require obligation or payments in 
violation of the And-Deficiency Act, 3 1 U.S.C. Sec. 134 1, 

Bank Sponsor/Administrator 

DOE, WFO is the wetland bank sponsor/administrator responsible for the overall 
management of the wetland inventory and responsible for ensuring wetland mitigation. 
DOE, RFFO will track compensatory mitigation for unavoidable impacts to wetlands 
resulting from DOE activities occurring within the WETS boundary or within Operable 
Units associated with WETS. 

DOE, RFFO shall establish and maintain an accounting system in the form of a ledger that 
will document and track the credits and debits of the wetland bank. This ledger will 
provide an up to date running total of avaiIable wetland mitigation acreage. An example 
ledger used to administratively record each transaction is presented in Appendix A. 
Auditing of the ledger may be performed by EPA, the Corps, or the FWS on an as needed 
basis. In addition, field inspections and verification may be undertaken by any party to 
this MOA at any time. 

DOE, RFFO shall prepare an annual report which documents all bank transactions 
occurring in the preceding 12 month period. This annual report shall be submitted to 
EPA, the Corps, and the FWS along with a revised site wetland inventory map. The 
revised map will show locations of projects that resulted in credits or debits for the 
preceding 12 month period. 
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Necessary Cred i n e b  it Docum en ta tio n 

Each wetland credit project submittal shall address the following information as 
appropriate: 

* 
* 

* 

* 
* 

* 
* 
* 

* 

* 
* 
rlr 

Identification OP the Project Manager as point of contact 
Project description, including location maps and a description of the class and 
approximate acreage of wetland to be developed 
Plans for the restoration, creation, enhancement, or preservation of the 
compensatory wetland 
Project schedule 
Long term ownership and protection of the mitigation wetland, incIuding 
appropriate rea1 estate agreements and legal instruments which prevent harmful 
activities that would jeopardize the continued conservation purpose of the 
wetland 
Opportunity for public review and participation 
Availability of the water supply 
Funds for the development, operation, maintenance, and monitoring of the project 
during the bank's operational life, as well as for management of the project 
Performance standard for determining success of the wetland project and a 
monitoring plan to ensure that the standards are being met. 
Field verification of approximate acreage and kind, when established 
Maintenance plan. 
Remedial action plan describing the procedures for identifying and implementing 
appropriate remedial action when the need is identified by the monitoring plan. 

Each wetland debit project submittal shall address the following information as 
appropriate: 

* 
* 

* Sequencing documentation 
* 
* 

Identification of the Project Manager as the point of contact 
Project description, including location maps and a description of the class and 
approximate acreage of wetland to be impacted. 

Reasons and plans for impacting the wetlands 
Field verification of approximate acreage and kind 

* Project schedule 
* Opportunity for public review and participation 
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Checklists of required items for each credit and/or debit wetlands project are presented in 
Appendix B. The Parties may enlist the participation of various local, state, or federal 
entities to assist in the development of individual wetland projects. 

Credit/Debit Evaluation 

In general, the same methodology will be used to evaluate both credits and debits. DOE 
shatl submit credit and debit documentation to the EPA and the Corps: Individual project 
requirements and schedules will be established by agreement between the Lead Agency 
and the DOE, RFFO project manager. In general, the Lead Agency will review documents 
submitted by DOE within 30 days. DOE will revise and resubmit documents for review 
within 30 days of receipt of comments and shall request approval from the Lead Agency. 

The EPA and the Corps, in consultation with the FWS, will review mitigation projects 
proposed by DOE for use as wetland bank credits in accordance with the provisions of 
this MOA. Projects proposed by DOE for use as wetland mitigation bank credits will be 
identified using the 1987 Corps of Engineers Wetlands Delineation Manual, the same 
methodology as that used in the 1994 sitewide wetland delineation. After review, the 
EPA and the Corps wilI then, if they deem appropriate, approve. If approval is not 
given, EPA and/or the Corps will provide detailed explanation for disapproval. 

For debit projects, the Lead Agency, in consultation with the FWS, will review the 
documentation. The Lead Agency will then, if deemed appropriate, approve. If approval 
is not given, the Lead Agency will provide detailed explanation for disapproval. 

The credits and debits will be based on the number of acres of wetlands and on the 
Cowardin class of the wetland. Compensatory wetlands of the same Cowardin class as 
those being impacted will be considered in-kind mitigation. Appropriate mitigation ratios 
will be determined on a case by case basis, using professional judgment. 

The credit value will be determined based on acreage to be attained from the 
compensatory wetlands at the time of debiting. The maturity of the compensation 
wetland and its apparent ability to survive and function, based on best professional 
judgment, should be factors in determining the vdue of thc credits available. The debit 
vaIue will be determined based on the areal extent of the impacted wetland, after 
considering the condition of the impacted wetland. The Lead Agency will make the 
determination of the relative value of credit and debit acreage. 
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Timing of Debits 

In general, impacts to wetlands will not occur unless there i’s sufficient acreage available in 
the wetland bank to adequately mitigate for the impacts. It may be appropriate to allow 
limited debiting based upon a projected wetland acreage. Once an area has been mitigated 
for any project, that area wilt not require any future mitigation for impacts from that 
project (e.g., impacts associated with maintenance of ditches). 

Sequencing Requirements 

Site wetland mitigation wilt consist of sequentially avoiding wetland impacts, minimizing 
wetland impacts, and finally providing compensatory mitigation for any remaining 
unavoidable impacts. This sequencing will be consistent with mitigation policies 
established under the Section 404(b)(I) Guidelines and described in the MOA between 
the EPA and the Department of the Army. Bank credits will be used to provide 
compensatory mitigation only after this sequencing has been followed. 

Wetlands Map 

A WETS Wetland Map wili be prepared that is based on the wetlands delineation 
undertaken by the Corps of Engineers in 1994. The WETS Wetland Map wilI be 
updated to reflect changes that occur in wetland extent and location. 

Siting of Compensatory Wetlands 

Compensatory mitigation should be undertaken in areas adjacent or contiguous to the 
impact site when practicable and environmentally preferable. The preference for on-site 
mitigation, however, should not preclude the use of an off-site mitigation project when 
there is no practicable opportunity for on-site compensation, or when use of an off-site 
project is environmentally preferable to on-site compensation. Mitigation locations will 
be selected after consideration of the potential for the site to provide the necessary 
physical, chemical, hydroiogic, and bioSogicai characteristics and the desired wetland 
fbnctions and values. The adequacy of the water supply, and the compatibility with 
adjacent land uses and watershed management glans will also be considered during site 
selection. Impacts to ecologically significant resources (q., upland and wetland), cultural 
resources, and threatened and endangered species will be avoided to the maximum extent , 

practicable. 
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Compensatory wetland sites that allow in-kind replacement of wetIands will be 
preferable; however, locations that best support a different type of wetland (out-of-kind) 
may be used as compensatory mitigation in situations determined by the Lead Agency to 
be environmentally preferable. 

Dispute Resolution 

Except as discussed below, any disputes resulting over issues related to the mitigation 
bank will be addressed and resolved according to the dispute resolution provisions 
identified in the Federal Guidance for the fiiablishment, Use, and Operation of 
Mitigation Bank. The Guidance referenced above contemplates only banks for Corps 
lead activities and projects. In activities related to ClERCLA response actions, EPA is the 
lead agency and the parts of the Guidance referencing the Corps' role shall be interpreted 
to mean EPA's role. 

The Parties to this agreement reserve their right to challenge any decision made by the 
other Parties to this agreement under all applicable laws relating to that decision. 

Mitigation MOA Operationai Life 

This MOA wit1 terminate upon written notification by any one of the signatories to 
DOE, the EPA, the Corps, and the FWS. Management and protection OF the individual 
wetland projects undertaken will continue in compliance with the requirenients of 
applicable laws. 
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MEMORANDUM OF AGREEMENT 
FOR T m  ADMINISTRATION OF A WETLAND BANK 

AT ROCKY FLAT§ 

A istant 
D Representative 

anager of Site Support and Security 

4 ,h/ 
Max W. Dodson Dak - 
Director, Ecosystems Protection and Remediation Division 
EPA, Region V U  Representative 

Michael S. Meuleners Date 
Colonel, District Engineer 
US. Army Corps of Engineers Representative 
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U.S. Fish and Wildlife Service Representative Date 
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CHECKLIST 

for 

ROCKY FLATS ENVIRONMENTAL TECHNOLOGY SITE 
WETLAND MITIGATION BANK CREDIT PROJECTS 

Each compensatory wetland mitigation project submittal should address the 
following information as appropriate: 

Identification of Project Manager as point of contact. 

Project description, including location maps and a description of the class and 
approximate acreage of wetland to be developed, 

Plans for the restoration, creation, enhancement, or preservation of the 
compensatory wetland. 

Project schedule. 

Long term ownership and protection of the mitigation wetland, including 
appropriate real estate agreements and legal insuuments which prevent harmful 
activities that would jeopardize the continued conservation purpose oE the 
wedand. 

Opportunity for public review and participation. 

Availability of the water supply. 

Funds for the development, operation, maintenance, and monitoring of the project 
during the Banks operational Ne, as well as for management of the project. 

Performance standards for determining success of the wetland project. 

Maintenance plan. 

Field verification of approximate acreage and kind, when established. 

Monitodng plan adequate to evaluate the success of the wetland and to identify 
field conditions requiring remedial action. 

Remedial action plan describing the procedures for determining and 
implementing appropriate remedial actions when the need is identified by the 
monitoring plan. 

Contingency plan, including sufficient funding, to be used in the event of a 
project failure. 



FEB-21-96 WED 11 :04 T115 A FAX NO, 303 966 3188 

CHECKLIST 

for 

ROCKY FLATS ENVIRONMENTAL TECHNOLOGY SITE 
WETLAND MITIGATION BANK DEBh PROJECTS 

Each wetland impact project submittal should address the following information as 
appropriate: 

8 Identification of Project Manager as point of contact. 

e Project description, including location maps and a description of the class and 
approximate acreage of wetland to be impacted. 

0 Sequencing documentation. 

Reasons and plans for impacting the wetlands. 

Project schedule. 

e Field verification of approximate acreage and kind. 

Opportunity for public review and participation. 
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